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[6712-01-M] 


FEDERAL COMMUNICATIONS 
COMMISSION 


[47 CFR Part 73] 
{Docket No. 21049; FCC 78-736] 


COMMERCIAL TELEVISION NETWORK 
PRACTICES 


Further Notice of Inquiry 


AGENCY: Federal 
Commission. 


ACTION: Further Notice of Inquiry 
into Commercial Television Network 
Practices. 


SUMMARY: The Further Notice of 
Inquiry incorporates by reference the 
initial Notice of Inquiry into Commer- 
cial Television Network Practices, 
adopted in January, 1977, 42 FR 4992, 
arid reports the Commission’s conclu- 
sions concerning the scope of the In- 
quiry, its specific goals, and the proce- 
dures which will be employed. 


Communications 


DATES: Comments in reply to the 
comments received in response to the 
initial Notice of Inquiry must be filed 
on or before December 1, 1978. 


Comments on whether other areas of 
investigations should be undertaken, 
in addition to those identified in the 
Further Notice of Inquiry, must be 
filed on or before December 1, 1978. 
Reply comments must be filed on or 
before December 15, 1978. 


ADDRESSES: Federal Communica- 
tions Commission, Washington, D.C. 
20554. 


FOR FURTHER 

CONTACT: 
Stanley M. Besen, Thomas G. Krat- 
tenmaker, Co-Directors, Network In- 
quiry Special Staff, 202-254-7030 


Released: October 20, 1978. 
Adopted: October 19, 1978. 


INFORMATION 


In the matter of Commercial Televi- 
sion Network Practices, Docket No. 
21049. 


1. Further notice is hereby given of 
the issues to be addressed in the Com- 
mission’s inquiry into commercial tele- 
vision network practices and policies 
regarding the acquistion and distribu- 
tion of television programing.’ 

2. This Further Notice is based upon 
the Network Inquiry Special Staff's 
analyses of the responses received to 
the initial Notice of Inquiry before the 


‘This Further Notice does not supersede 
our initial Notice in this matter, Commer- 
cial Television Network Practices, Docket 
No. 21049, 62 FCC 2d 548 (1977). The initial 
Notice is hereby incorporated by reference. 
See 42 FR 34913, July 7, 1977. 
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proceeding was temporarily suspended 
and extensive reviews of the literature 
on television broadcasting. These re- 
views, which will continue, have exam- 
ined the existing economic structure 
of the commercial television industry, 
the current and future technologies 
which help determine the shape of the 
industry, and the principal regulatory 
rules and doctrines that affect the 
commercial organization and practices 
of the industry. We are reporting here 
on our conclusions concerning the 
scope of the Inquiry, its specific goals, 
and the procedures which will be em- 
ployed. 


THE INTITIAL NOTICE OF INQUIRY 


3. The initial Notice of Inquiry, pro- 
mulgated on January 26, 1977, was 
prompted by a concern that, in the 
two decades since completion of the 
latest comprehensive study of network 
practices (the “Barrow Report” of 
1957), significant developments had 
occurred that warranted a new inqui- 
ry. Particular impetus was supplied 
both by a rulemaking petition filed by 
Westinghouse Broadcasting Co., Inc., 
which asserted that network domi- 
nance over  licensee-affiliates had 
reached a critical stage, and by allega- 
tions contained in a civil antitrust 
complaint filed in 1974 by the Depart- 
ment of Justice, which charged each 
of the three major commercial net- 
works with monopolizing and other- 
wise restraining trade in the -program 
supply industry. The significance of 
the issues raised by the Notice was 
further heightened when the Motion 
Picture Association of America sought 
a declaratory ruling that many of the 
network practices described in the 
Notice and challenged by the Justice 
Department antitrust suit violated the 
Commission’s rules which forbid the 
networks to obtain financial interests 
in programs produced by others. 
MPAA Petition in Docket 21049, June 
1, 1977. 

4. Dozens of interested parties filed 
responses to the Notice of Inquiry but 
before the date for filing reply com- 
ments, the inquiry was temporarily 
suspended on June 30, 1977.2 Effective 
March 15, 1978 the Commission desig- 
nated the Network Inquiry Special 
Staff and established the Special Staff 
as a separate organizational unit re- 
porting directly to the Commission.’ 

5. Since the Notice of Inquiry was 
issued, the Department of Justice ter- 
minated its antitrust suit against NBC, 
with the entry of a consent decree on 
November 28, 1977.4 The decree con- 


267 FCC 2d 136 (1978). 

343 FR 36444 (1978). 

*A copy of the final version of this con- 
sent decree appears at 42 FR 24999 (1977). 
Many of the provisions of the consent 
decree do not become effective unless simi- 
lar relief is obtained against ABC and CBS. 

*Report on Chain Broadcasting, Docket 
No. 5060, May 1941. 


tains a number of provisions directly 
relevant to the subject matter of this 
Network Inquiry. A trial date for the 
ABC and CBS lawsuits has not yet 
been established. 

6. The initial Notice not only identi- 
fies the network practices with which 
the Commission is concerned, but also 
restates the fundamental objective 
that must be served in examining 
these practices. The. basic issue to be 
examined is whether the networks 
have engaged in practices that are 
anti-competitive or that hamper the 
independent judgment of affiliated 
stations. (Para. 14). The Commission's 


overriding concern is not with the fi- 


nancial strength or viability of any 
one licensee, network, or program sup- 
plier but “to protect the interest of 
the public in receiving the best possi- 
ble programing service.’”’ (Para. 14). 
Thus, we specifically disclaimed any 
interest in the question whether pay- 
ments by the networks to their affili- 
ates or program suppliers are ‘‘fair’’ or 
“reasonable’’. (Para. 20, 23). 

7. We then identified three types of 
network-affiliate practices for review. 
These are: (a) Previewing of network 
programs by affiliated stations; (b) 
clearance of network programs and ex- 
pansion of network schedules; and (c) 
station compensation plans. 

8. Previewing of Network Programs 
by Affiliated Station. The questions 
here are whether affiliates are ade- 
quately informed of the nature and 
content of forthcoming network pro- 
grams, what prescreening facilities are 
available to them, what benefits 
accrue from providing licensees ade- 
quate previewing opportunities, and 
what costs or inconveniences might 
result from providing additional, or 
more timely, program information. 
(Para. 18). 

9. Clearance of Network Programs 
and Expansion of Network Schedules. 
The Westinghouse petition observed 
that affiliated stations now fill a 
larger portion of their broadcast hours 
with network fare than was the case in 
1960. The questions raised by the ini- 
tial Notice are whether there has been 
in increase in network use of station 
time and, if so, whether these in- 
creased clearances are other than vol- 
untary, manifest an undermining of li- 
censee discretion, or detract from li- 
censees’ ability to serve their local 
communities. (Para. 16, 17). 

10. Station Compensation Plans. In- 
timately bound up with the question 
of the expansion of network schedules 
is the question whether the networks’ 
present station compensation plans 
are consistent with the Commission's 
established principle that no gradu- 
ated payment plan is permissible if it 
has the effect of requiring affiliates to 
take the majority of their programing 
from the same network without regard 
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to the merits of the programing of- 
fered. The initial Notice asks that this 
question be addressed in light of pres- 
ent compensation schemes. (Para. 19). 

11. As the initial Notice recognizes, 
and as the Barrow Report and the 
Prime Time Access Rule demonstrate, 
one cannot separate network-affiliate 
relations from network practices with 
respect to program suppliers. Thus, 
the initial Notice observes that expan- 
sion of network schedules carried by 
affiliates will necessarily affect the 
supply and demand for syndicated 
programing. (Para. 17). Further, we 
noted that an expansion in the 
number of minutes of advertising per 
hour of network programing may 
affect the development of additional 
or specialized networks or other syndi- 
cated program offerings. (Para. 17). 
The Notice identifies for review six 
specific aspects of network-program 
supplier relations, many of which are 
also issues in the Justice Department 
antitrust action against the networks. 
These are: (a) Network interests in 
syndicated programs produced by in- 
dependent suppliers; (b) network ‘‘in- 
house” production of entertainment 
programs; (c) contractual tying agree- 
ments relating to production facilities 
and program options; (d) exclusive ex- 
hibition rights for program pilots; (e) 
exhibition rights to network reruns; 
(f) relations between network owned 
and operated stations and program 
suppliers. 

12. Network Interests in Syndicated 
Programs Produced by Independent 
Suppliers. Part of the consent decree 
entered against NBC in the Justice 
Department’s antitrust litigation 
closely parallels the Commission’s 
present rules which prohibit acquisi- 
tion by the networks of interests in in- 
dependent suppliers’ production 
beyond the right to network exhibi- 
tion. Accordingly, the initial Notice 
asks whether the present rules are 
adequate. (Para. 22.) 

13. Network “In-House” Production 
‘of Entertainment Programs. The Jus- 
tice Department has shown concern 
with the networks’ abilities to produce 
programs themselves, arguing that 
this enhances the market power of the 
networks in their dealings with pro- 
gram suppliers. The NBC consent 
decree limits the amount of entertain- 
ment programing that network may 
produce internally, but does not com- 
pletely ban the practice. The initial 
Notice asks whether the absence of 
any regulatory restriction on network 
in-house production “gives the net- 
works an anticompetitive advantage 
over potential competitors” or ‘‘works 
to limit the supply of independently 
produced programs.” (Para. 23.) 

14. Contractual Tying Agreements 
Relating to Production Facilities and 
Program Options. This‘ aspect of the 
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initial notice asks whether the net- 
works agree to purchase programs on 
condition that producers use network- 
owned production facilities or grant 
the network options on exhibition 
rights for several succeeding years. If 
so, there is the further question of 
whether such practices adversely 
affect competition in the market for 
television programing by limiting the 
range of alternatives available to pro- 
gram suppliers and the supply of pro- 
grams available to local stations 
through the _ syndication market. 
(Para. 24, 25.) The NBC consent 
decree contains 15-year prohibitions 
on (a) tying the use of NBC produc- 
tion facilities to the purchase of a pro- 
gram for network exhibition; (b) en- 
tering contracts for longer than 1-year 
duration that permit an independent 
supplier to produce shows for NBC on 
NBC production facilities; and (c) ac- 
quiring options of more than 4 years 
for prime time programs. 

15. Exclusive Exhibition Rights for 
Program Pilots. The initial Notice ob- 
serves that each year the networks 
have usually purchased exhibition 
rights to more programs than they can 
use. The question posed is whether 
this practice unnecessarily limits the 
number of first-run programs availa- 
ble for syndication, and thus reduces 
the competition which the networks 
must face. (Para. 26.) The NBC con- 
sent decree contains a complicated for- 
mula restricting for 10 years the 
number of pilots NBC can purchase 
and retain without developing them 
into scheduled programs. 

16. Exhibition Rights to Network 
Reruns. Under its consent decree, NBC 
is prevented for the next 10 years 
from negotiating for exhibition rights 
to rerun a program which has been 
originally broadcast in a preceding 
season at the same time it negotiates 
for rights to first-run exhibition of 
that program. The initial Notice in- 
quires whether such a restriction is 
needed and how the acquisition of 
rights to reruns affects the supply of 
first-run and off-network programing 
available to local stations. (Para. 27.) 

17. Relations Between Network 
Owned and Operated Stations and 
Programs Suppliers. Allegations in the 
Westinghouse petition led the Com- 
mission to inquire into the practices of 
the networks in acquiring programs 
for their owned and operated stations 
(O and O’s). Our concern is whether 
the networks are able to exercise 
market power in their dealings with 
independent suppliers, even when pro- 
grams are supplied for non-network 
exhibition, as in the prime time access 
period. The issues raised here are 
whether there is joint purchasing of 
programs by members of each net- 
work’s O and O group, whether pro- 
ducers of first-run programs bought 


50127 


for the O and O’s are required to use 
network-owned production — facilities, 
and whether a contract for exhibition 
on an O and O group is a prerequisite 
for the success of a first-run program 
sold in the syndication market. (Para. 
28.) 


SCOPE OF THE INQUIRY 


18. This overview makes clear the 
two guiding principles which motivat- 
ed us in issuing the initial Notice. 
First, in judging the performance of 
the industry, we are primarily con- 
cerned with ‘‘protect(ing) the interest 
of the public in receiving the best 
possible programing — service * * *” 
(Para. 14). The economic well-being of 
networks, stations, or program suppli- 
ers is, thus, important only to the 
extent that it affects their ability to 
serve the public. Second, while a wide 
variety of specific practices is identi- 
fied for analysis, we are centrally con- 
cerned about whether these practices 
enable the existing major commercial 
networks, in their relations with affili- 
ates and program suppliers, to limit 
the opportunities for others to com- 
pete for station broadcast time and 
thereby to exert an anticompetitive in- 
fluence upon the industry’s behavior. 

19. The concern that networks may 
seek to attain dominance by excluding 
competitors for station time is one 
which has engaged the Commission’s 
attention for some time. It was in re- 
sponse to precisely the same concern, 
for example, that the Commission 
adopted the chain broadcasting rules,® 
the existing restrictions on station 
compensation plans,* and the prime 
time access rule.’? In these cases, as 
with the present inquiry, the funda- 
mental dilemma is the same. The 
major networks provide the advan- 
tages of bringing together large num- 
bers of broadcast licensees and pro- 
gram producers in an_ efficient 
manner. This integration of functions 


®CBS Network Compensation Plan, 24 RR 
520a; 1 RR 2d 696 (1963). 

747 CFR 73.658(k). 

5It is often difficult to regulate commer- 
cial practices in order to affect industry per- 
formance. Firms that are subjects of the 
regulations are, by definition, being told to 
do that which they believe is contrary to 
their self-interest. Further, the regulation 
of one practice (e.g., station compensation 
plans) may be effectively avoided by alter- 
ations in another (e.g., the number of avail- 
abilities and adjacencies offered in network 
shows). For this reason, it is frequently 
preferable to adopt policies that protect or 
foster an industry structure that may obvi- 
ate or reduce the need to supervise its prac- 
tices. The Commission’s decision in the 
common carrier area toallow relatively free 
entry into the provision of telephone termi- 
nal equipment is an example of an attempt 
to partially substitute structural policies for 
regulation of industry practices. See In the 
Matter of the Carterfone Device in Message 
Toll Service, 13 FCC 2d 420 (1968), reconsid- 
eration denied, 14 FCC 2d 571 (1968). 
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permits nationwide entertainment pro- 
duction of relatively low cost to each 
station. Yet as a result the networks 
may come to dominate the industry, 
overriding licensee discretion and fore- 
closing alternative relationships be- 
tween program suppliers and broad- 
casters. 

20. Thus, the initial Notice of Inqui- 
ry should be understood as part of our 
continuing concern with the issues of 
network dominance and licensee dis- 
cretion. We therefore intend to exam- 
ine the extent to which the practices 
described reflect the exercise of 
market power on the part of the three 
existing networks, or contribute to the 
establishment of market power, and 
the extent to which they are simply 
efficient ways for the industry to oper- 
ate. ~ 

21. However, we should not consider 
this issue without regard to the struc- 
ture of the industry because the abili- 
ty of firms to engage in anticompeti- 
tive practices may depend on the 
degree of industry concentration. 
Practices such as offering graduated 
compensation plans, expanding offer- 
ings to affiliates, producing entertain- 
ment programing “in-house,” contract- 
ing for exclusive exhibition rights to 
pilots and reruns, obtaining 5-year op- 
tions, and arranging O and O group 
buys may be of less concern if pro- 
gram suppliers or affiliates have alter- 
native markets or sources of programs. 
And changes in the structure of the 
industry can also change its practices. 
If additional firms were to enter the 
business of networking, any practices 
which exist only in order to exploit 
market power may tend to erode. 

22. The fact of the matter is, of 
course, that only three commercial 
networks now offer virtually full-time, 
nationwide, interconnected program- 
ing. It is in recognition of this fact 
that the chain broadcasting and simi- 
lar rules were adopted. And it is be- 
cause that concentration continues 
that the specific practices identified in 
the initial Notice deserve careful scru- 
tiny. But future developments, some 
arising from changes in regulation and 
others stemming from market forces, 
may have the effect of altering the 
structure of the broadcasting industry 
and affecting the extent of concentra- 
tion in networking. 

23. In the past, it has been inconceiv- 
able that the issue of network domi- 
nance could be dealt with through 
structural policies rather than by a 
regulation of industry commercial 
practices.* A variety of factors effec- 


‘Ii is often difficult to regulate commer-. 


cial practices in order to affect industry per- 
formance. Firms that are subjects of the 
regulations are, by definition, being told to 
do that which they believe is contrary to 
their self-interest. Further, the regulation 
of one practice (e.g., station compensation 
plans) may be effectively avoided by alter- 


PROPOSED RULES 


tively have precluded producers, ad- 
vertisers, or stations from reaching a 
national audience by means other 
than the major networks. Yet recent 
technological, economic, and legal de- 
velopments, some of which have oc- 
curred since issuance of the initial 
Notice, suggest that understanding the 
effects of the commercial practices of 
the existing networks requires a care- 
ful evaluation of the alternative 
means by which producers, adver- 
tisers, and stations may engage in na- 
tional program distribution. 

24. Without suggesting that the list 
is exhaustive, these developments in- 
clude: (a) improvements in satellite 
technology together with the Commis- 
sion’s policies promoting entry into 
the provision of satellite services,® and 
the development of user-owned Earth 
stations;'° (b) the development of the 
relatively low cost devices for record- 
ing and playback of television pro- 
grams, including videocassettes, re- 
corders, and videodiscs; (c) improve- 
ments in the design of television re- 
ceivers, including effective implemen- 
tation of the All-Channel Receiver 
Act,'' click-tuning and the recently 


mandated reduction in the permitted © 


noise figure of UHF tuners;' (d) sub- 
stantial increases in the demand for 
television advertising which have re- 
sulted in large increases in advertising 
rates and in industry profits; (e) the 
overturning of the Commission’s pay 
cable rules in Home Box Office v. FCC, 
567 F. 2d 9 (D.C. Cir. 1977), cert. den., 
434 U.S. 829 (1977); (f) the elimination 
of the Commission’s leapfrogging rules 
for cable retransmission;" (g)  in- 
creases in the amount and stability of 
funding for noncommercial education- 
al television, the use of satellites to in- 
terconnect public television stations, 
and the development of the station 
program cooperative. 


ations in another (e.g., the number of avail- 
abilities and adjacencies offered in network 
shows). For this reason, it is frequently 
preferable to adopt policies that protect or 
foster an industry structure that may obvi- 
ate or reduce the need to supervise its prac- 
tices. The Commission’s. decision in the 
common carrier area to allow relatively free 
entry into the provision of telephone termi- 
nal equipment is an example of an attempt 
to partially substitute structural policies for 
regulation of industry practices. See In the 
Matter of the Carterfone Device in Message 
Toll Service, 13 FCC 2d 420 (1968), reconsid- 
eration denied, 14 FCC 2d 571 (1968). 

*°Establishment of Domestic Communica- 
tions-Satellite Facilities by Non-government 
Entities, Report and Order, 22 FCC 2d 86 
(1970); Second Report and Order, 35 FCC 2d 
844 (1972). 

Florida Cablevision, 54 FCC 2d 881 
(1975); Public Broadcasting Service, 63 FCC 
2d 707 (1977). 

"47 U.S.C. 303(s). Implementing regula- 
tions appear at 47 CFR 15.65 et seq. 

"43 FR 36096 (1978). . 

‘*Leapfrogging Rules—Cable Television, 
57 FCC 2d 625 (1976). 


25. As a result of these develop- 
ments, and others, it is now possible-to 
conceive of a broadcasting system, for 
example, in which television licensees 
would be able to choose among pro- 
grams from existing networks or new 
over-the-air networks or to engage ‘in 
joint ventures directly with program 
suppliers. Similarly, program suppliers 
not only may have these new bidders 
for their wares, but also might sell 
programs for exhibition on many cable 
systems or noncommercial public sta- 
tions, or distribute directly to viewers 
via cassettes or discs. In such a system, 
the effect of a 5-year option on a pro- 
gram series held by a network or a 
graduated affiliate compensation plan 
might be quite different than under 
present conditions. Producers and af- 
filiates might be better able to resist 
the imposition of such terms, and net- 
works should gain little competitive 
advantage from imposing them, unless 
they were efficient, since otherwise 
suppliers or stations might turn to 
other alternatives. 

26. We do not mean to assert that 
any of these alternative forms of 
networking is certain to develop, or, if 
it did, would displace the existing net- 
works .or be beneficial to the public. 
Rather, our point is that each of these 
contentions ought to be a subject of 
study by the inquiry. To evaluate fully 
for the 1980’s the central issue posed 
by the initial Notice—network domi- 
nance—one cannot take as given the 
exclusivity or immutability of the 
present form of networking. 

27. For the Commission to be in- 
formed about its opportunities and 
prerogatives as the structure of the in- 
dustry changes requires’ an _ under- 
standing of the likelihood of future 
developments and their implications 
for Commission policymaking. Thus, 
while we intend to inquire in detail 
into the causes of the practices de- 
scribed in the initial Notice, we also 
intend to examine how these practices 
might be affected by the entry of new 
networks and whether these practices 
may serve to inhibit the ability of new 
networks to arise. 

28. For these reasons this inquiry 
should be designed to provide informa- 
tion that will enable the Commission 
to address these general questions: (a) 
Given the present networking system, 
what role should the Commission play 
in regulating or overseeing the net- 
work-affiliate practices described in 
paragraphs 15-20 of the initial Notice: 
Previewing, expansion and clearance 
of network schedules, and station com- 
pensation plans? (b) Given the present 
networking system, what role should 
the Commission play in regulating or 
overseeing the network-supplier prac- 
tices described in paragraphs 21-28 of 
the initial Notice: Network interest in 
syndicated programs, network produc- 
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tion of entertainment programs, tie- 
ins between program purchases and 
use of network production facilities, 
long-term options on exhibition rights, 
duration of exclusive exhibition rights 
for program pilots, network negotia- 
tions for reruns, and network practices 
in acquiring programs for their O and 
O’s? (c) What are the prospects for the 
development of additional networks, 
or additional forms of networking, 
within the existing advertiser-support- 
ed, local, over-the-air broadcasting 
system, and what are the implications 
of these developments for the answers 
given to a and b? (d) What are the 
prospects for the development of addi- 
tional networks or additional forms of 
networking using new technologies or 
financing methods, and what are the 
implications for the answers given toa 
and b? 


SPECIFIC GOALS FOR THE INQUIRY 


29. The four preceding questions will 
be addressed one at a time, in the 
order presented above. We believe that 
the completion of all of these tasks is 
essential to provide to the commission 
a comprehensive understanding of the 
problems faced in the regulation of 
network television. 

30. As we indicated in the initial 
Notice, what is necessary in the first 
instance “is solely a fact gathering in- 
quiry designed to provide the Commis- 
sion with information necessary to a 


thorough understanding of television - 


networking.” (Para. 6.) Indeed, it is 
our desire to gain such an understand- 
ing that has led us to undertake the 
comprehensive analysis: of network 
television which is described in detail 
below. However, we think the inquiry 
will be most useful to the Commission 
if it goes beyond a mere recitation of 
evidence. Therefore, the staff should 
use the evidence gathered to provide 
the Commission with factual analyses 
of the effects of policy alternatives the 
Commission confronts in regulating 
those practices identified for review in 
the initial Notice. Thus, for example, 
once the staff has gathered sufficient 
data to describe the networks’ station 
compensation practices, it will then 
analyze the operation of those prac- 
tices and identify the policy alterna- 
tives open to the Commission in over- 
seeing them..The staff will then at- 
tempt to assess the likely effects of 
pursuing these alternatives on such 
matters as industry structure, profits, 
and programs. Interested parties will 
be apprised of the specific alternatives 
under review and will be invited to 
provide comments. '* 

31. A similar approach will be adopt- 
ed with respect to the examination of 
the prospects for new networks. Com- 


“The manner in which opportunities for 
participation are being afforded in described 
in paragraphs 55-59 of this Further Notice. 
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prehensive factfinding and analysis 
will be followed by an examination of 
alternative policies that may be open 
to the Commission in light of these 
prospects. This might include, for ex- 
ample, an analysis of policy alterna- 
tives in regulating cable networks or 
direct statellite broadcasting or pay 
television networks. 

32. With the adoption of this Notice 
we are informing interested persons of 
the specific questions to which we seek 
answers. Certain aspects of these ques- 
tions should be noted at the outset. 
First, while the list of research topics 


below is a comprehensive one, some 


topics that need detailed examination 
may emerge as the inquiry progresses. 
Second, the research carried out to ad- 
dress questions (a) and (b) set out in 
paragraph 28 above will take the 
structure of the television industry as 
given and will inquire into the extent 
of network market power within that 
system, the manner in which that 
power is exercised, and the effects, of 
the resulting practices. Research car- 
ried out to address questions (c) and 
(ad) will focus more generally on the 
sources of market power. Third, the 
range of alternative policies which will 
be analyzed under questions (a) and 
(bd) will be limited to those which at- 
tempt to change the behavior of the 
participants of the industry through 
the applice tion of rules and sanctions. 
Later analyses will explore policies 
which affect the structure of the in- 
dustry. 

33. Network-affilitate relations. As 
discussed above, the initial Notice of 
Inquiry directs attention to three spe- 
cific aspects of network-affiliate rela- 
tions: Previewing, expansion of net- 
work offerings, and station compensa- 
tion plans. The staff will conduct in- 
quiries with respect to each of these 
practices. While the comments in re- 
sponse to the initial Notice provide 
some information on each of these 
practices, and while reply comments 
expected after the stay of this pro- 
ceeding is lifted may well provide 
more, the staff will gather additional 
information on these practices by car- 
rying out its own studies. Thus, we do 
not believe it would be necessary or 
useful to invite interested parties to 
submit fresh comments 
topics. 

34. We do believe, however, that the 
analysis of previewing, expansion, and 
compensation will be better informed 
if accompanied by a more comprehen- 
sive inquiry into the nature of the net- 
work-affilicate relationship, because 
the particular practices singled out for 
study are each parts of a more general 
arrangement. Existing and alternative 
compensation plans surely have an 
effect on the extent of the network ex- 
pansion and probable place at least 
some conditions on the extent and 


on these - 
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methods of previewing. Moreover, 
these practices interact with other as- 
pects of the network-affiliate relation- 
ship, e.g., the determination of the 
network rate. To develop an adequate 
basis for analyzing the particular pra- 
tices described in the Notice, the staff 
will conduct studies of three major 
topics: (a) Network-affiliate contracts; 
(b) determinants of station profitabil- 
ity; and (c) advertising markets. 

35. Network-affiliate. contracts— 
What do they provide? By what proc- 
esses are they negotiated and adminis- 
tered? What causes those differences 
that occur among contracts? What is 
the effect of regulating compensation 
clauses without regulating other con- 
tract terms? How ‘stable are the con- 
tracts? How frequently and for what 
reasons do affiliation turnovers occur? 

36. Determinants of station profit- 
ability—What relationships exist be- 
tween station types and levels of sta- 
tion profitability? In particular, to 
what extent and under what condi- 
tions is station profitability (either as 
a result of advertising revenue or of 
network compensation) affected by 
the presence or absence of network af- 
filiation? What, if any relationship 
exists between network payments to 
program producers and network com- 
pensation plan levels? 

37. Advertising markets—What are 
the determinants of the structure of 
advertising rates, especially of any dif- 
ferential between network advertising 
rates and national and local spot 
rates? How are contracts between ad- 
vertisers and networks and between 
advertisers and stations negotiated 
and administered? What role do sta- 
tion representatives and advertising 
agencies play in these transactions? 

38. Network-supplier relations. 
Again, the initial Notice of Inquiry de- 
scribes a series of particular practices, 
each of which requires the same kind 
of analysis described above. The re- 
sponses to these portions of the initial 
Notice have been sufficiently informa- 
tive to permit the staff to determine 
what areas remain to be investigated. 
In this area, too, the particular ques- 
tions can be best addressed within the 
context of a more general inquiry. For 
here, too, the practices discussed are 
components of an overall relationship 
that needs general understanding. 
Thus, the staff will also inquire into: 
(a) Network practices in program ac- 
quisition; (b) determinants of profit- 
ability of program production; and (c) 
the relationship between our financial 
interest and syndication rules and the 
Department of Justice network anti- 
trust suit. 

39. Network practices in program ac- 
quisition—How are network-supplier 
contracts negotiated and adminis- 
tered? What are the terms of ‘“‘typical’”’ 
contracts? What variations are there 
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in contract terms and what are their 
causes? How does the existence of al- 
ternative buyers of programs affect 
these contracts? What is the role 
played by long-term personal service 
contracts with the networks? What 
are the differences, if any, between 
the practices of the networks in ac- 
quiring programs to be shown in dif- 
ferent time periods? What are the dif- 
ferences, if any, between the manner 
in which the networks acquire news 
and public affairs and entertainment 
programming? What explains these 
differences? 


40. Determinants of profitability of 
program production—What are the de- 
terminants of profitability in the pro- 
duction of television programs, both 
network and syndicated?’ What are the 
risks and rates of return in television 
program production? How concentrat- 
ed is the program supply industry and 
has the extent of concentration 
changed as a result of the imposition 
of the syndication, financial interest, 
and prime time access rules?'® What, if 
any, entry barriers exist? What differ- 
ences in costs are there in producing 
and distributing a program via. syndi- 
cation rather than through the exist- 
ing network structures? What explains 
these differences? 


41. Relationship between financial 
interest and syndication rules and the 
Department of Justice network anti- 
trust suit— The pendency of the anti- 
trust suit and the entry of the NBC 
consent decree raise a number of 
issues concerning the distribution of 
federal jurisdiction ober the network- 
supplier relationship. Were the prac- 
tices described in the Department of 
Justice anti-trust lawsuit (and the ini- 
tial Notice) already forbidden by a 
proper interpretation of the Commis- 
sion’s financial interest rules? Must 
the Commission enforce rules regulat- 
ing network practices that are adopted 


by the judiciary at the conclusion of © 


the pending anti-trust case? How do 
the FCC and the Justice Department 
coordinate their powers in this field, 
and how does this bear on the regula- 
tory options open to the Commission? 


42. Clearly, a major result of carry- 
ing out the analyses described in Para- 
graphs 35-37, 39, 40 above will be a 
better understanding of the profitabil- 
ity of television networking. By exam- 
ing the economic relationship between 
the networks and their affiliated sta- 
tions, on the one hand, and between 
the networks and program suppliers, 
on the other, we should obtain a more 
complete view of the determinants of 
the -profitability of the existing net- 
works. In this regard, we will be espe- 
cially concerned witli the extent to 
which such network profits reflect the 
exercise of market power. 

43.Prospects for additional over-the- 
air. advertiser-sunported netwarks Ad 
ditional over-the-air, advertiser-sup- 
ported television networks might take 


° 47 CFR 73.658(j), (kK). 
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one of two forms. One would involve 
the creation of additional chains of 
stations linked together to provide na- 
tionwide full-time programming, much 
in the manner of the existing three 
national networks. The other would 
involve the formation of occasional or 
part-time networks which offer pro- 
grams to their ‘‘affiliates” without the 
creation of new full-time station 
chains. To examine the prospects for 
such networks and the likely effects of 
their formation we will inquire into: 
(a) Interconnection rates; (b) spectrum 
allocation and channel assignments; 
(c) the “UHF handicap”; (d) owner- 
ship policies; (e) viewer and advertiser 
demand; and (f) occasional or part- 
time networks. '* 


44. Interconnection rates: levels and 
structures—How have developments in 
the area of satellite regulation (e.g., 
limited open entry, earth station own- 


ership) affected the prospects for new | 


networks, either occasional or full- 
time? What is the effect of the present 
differential between occasional and 
full-time video terrestrial interconnec- 
tion rates? 


45. Spectrum allocation and channel 
assignment—How have spectrum allo- 
cation decisions affected the condi- 
tions of entry for networks? Are there 
feasible alternative channel assign- 
ment plans that might better preserve 
local licensee discretion and reduce 
the opportunities for anti-competitive 
network behavior? How might changes 
in translator regulation affect these 
alternatives? 


46. The “UHF handicap’—If UHF 
operated on a parity with VHF would 
opportunities for additional networks 
increase? What are the causes of the 
UHF handicap and how is that handi- 
cap likely to change in the 1980's? 
What are the costs and benefits of 
FCC rules mandating standards of re- 
ceiver design and of government sup- 
port for research on receiver technol- 
ogy? What are the costs and benefits 
of alternative rules regulating trans- 
mission quality (e.g., UHF transmitter 
power)? 


47. Ownership policies—Is the oppor- 
tunity to own and operate broadcast 
stations an important factor in the 
ability to compete fully in the provi- 
sion of network services? Do either the 
Commission’s top 50 Policy, which 
may inhibit the number of stations a 
firm may own in large markets, or its 


‘*The Commission has a number of on- 
going proceedings which relate to some of 
the topics described here. See, for example, 
43 FR 38436 (translator policy); AT&T Co., 
Long Lines Dept., 67 F.C.C. 2d 1134 (1978) 
(interconnection rates); 43 FR 17982 (1978) 
(Top 50 Policy); 65 F.C.C. 2d 9 (1977) (ef- 
fects of cable on broadcasting). This inquiry 
is not intended to delay, or substitute for, 
these proceedings. Since it is solely con- 
cerned with networking, this inquiry should 
complement those other activities, but 
should and will not replace them. 


Group Ownership Rule, '? which limits 
the total number of stations a- firm 
may own, affect the prospects for 
entry of additional networks? 

48. Viewer and advertiser demand— 
What are the prospects for the growth 
in demand for television advertising? 
How will existing networks adjust to 
any change, and how might other 
networking forms be affected by it? 
What is the value that viewers place 
on the ability to receive additional 
programs or networks? 

49. Occasional or Part-Time Net- 
works—What barriers, if any, exist to 
the formation of occasional or part- 
time networks? What are the costs of 
financing, interconnection, and negoti- 
ation with stations? 

50. Prospects for new networks em- 
ploying different means of program de- 
livery or financing. New methods for 
delivering programs may heavily 
affect the extent of concentration in 
the television industry during the 
1980’s. Chief among these are cable, 
videocassettes and_ satellite-to-home 
broadcasting. Study of these topics is 
necessary to complete a rounded view 
of network behavior and prospects for 
the future. 

51. Cable and pay television—What 
are the prospects for the development 
of networks which retransmit the pro- 
grams of a single broadcast station to 
a large number of geographically sepa- 
rated cable systems? What are the 
prospects for other forms of cable net- 
works which originate programs, 
either supported by advertisers or by 
viewer subscription fees? How are 
these prospects affected by- the new 
Copyright Act,'® the cable distant 
signal importation and _ exclusivity 
rules,'® satellite earth station owner- 
ship rules, satellite entry policy, and 
the recent elimination of carriage re- 
strictions on pay-cable? How would 
the emergence of cable-networks be af- 
fected by rules limiting either horizon- 
tal concentration or vertical integra- 
tion in the cable industry? To what 
extent would cable networks be sub- 
ject to FCC regulatory jurisdiction? 
What are the prospects for networks 
serving over-the-air subscription tele- 
vision stations? 

52. Satellites—Is direct satellite-to- 
home broadcasting likely to be offered 
in the near term? If so, would such a 
technology offer room for greater net- 
work competion? Would the Commis- 
sion have authority to regulate such a 
system beyond controlling rates and 
entry? 

53. Videocassettes, recording systems 
and videodiscs—What are the econom- 
ics of direct producer-to-viewer distri- . 
bution? How, if at all, does this phe- 
nomenon differ materially from the 
function of networking? Has the FCC 


‘712 RR ed 1501 (1968) (Top 50 Policy); 47 
CFR 73.636(a)(2) (Group Ownership Rule). 

'®17 U.S.C. 111 (1976). 

Cable Television Report and Order, 36 
F.C.C. 2d 143 (1972). 
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regulatory authority over this develop- 
ment? 

54. Analysis of the preceding ques- 
tions should provide the Commission a 
solid basis for assessing whether the 
existing commercial television net- 
works will or could face substantial 
competition in the 1980’s. We believe 
that whether other networks are 
likely to be technologically possible 
and economically viable is central to 
assessing the issue of network domi- 
nance, and that we are witnessing a 
period in which economic, technologi- 
cal and legal developments may neces- 
sitate a reevaluation of existing as- 
sumptions about the feasibility of new 
network forms. 


PROCEDURES 


55. Some of the information neces- 
sary to analyze the issues described 
above is already available in public 
sources, such as the Commission’s 
annual reports, which provides finan- 
cial data on broadcast stations and 
networks; commercial sources, such as 
Broadcasting Yearbook and Advertis- 
ing Age, which compile industry statis- 
tics; and in scholarly publications. Im- 
portant unpublished data exist within 
the Commission, including the filings 
in the prime time access rule dockets 
(Nos. 12782 and 19622), station affili- 
ation contracts, and individual station 
annual financial reports. In addition, 
the Justice Department network anti- 
trust litigation has generated substan- 
tial material on the program supply 
industry that is presently accessible or 
should become so as the case pro- 
gresses. Interested parties have sub- 
mitted data in response to the initial 
Notice of Inquiry and we expect that 
responses in other Commission pro- 
ceedings also may yield useful infor- 
mation. The staff will utilize all these 
sources. 

56. While much data will be drawn 
from these existing sources, we do an- 
ticipate that it will be necessary to ac- 
quire additional information from var- 
ious participants in the industry. The 
staff will conduct field interviews and 
issue questionnaires when appropriate. 
While we hope that persons will coop- 
erate voluntarily with the staff in its 
fact-gathering efforts, we hereby au- 
thorize designation of an administra- 
‘tive law judge to issue subpoenas 
under Section 403 of the communica- 
tions Act. We do not, however, antici- 
pate the need to hold public hearings 
in gathering data for the inquiry, since 
our concern is not with individual 
transactions or personal motivations, 
but rather with aggregate forms of in- 
dustry behavior and the rules present- 
ly applicable thereto. 

57. We have assembled a staff capa- 
ble of carrying out an objective analy- 
sis of the issues raised above. The staff 
will use the methods of modern social 
science, formulating and testing spe- 


PROPOSED RULES 


cific hypotheses, throughout its work, 
and will conduct legal analyses that 
carefully and fully explore the range 
of available options and existing con- 
straints. We urge that those respond- 
ing to the inquiry do the same. Al- 
though little can be done to prevent 
parties from responding with general 
exhortations or policy analysis based 
on anecdotal or incidental occurrences, 
we intend to give little or no weight to 
such responses. 

58. We believe the final report of the 
Network Inquiry can and should be 
written upon a record that is entirely 
open to public review. To this end, the 
staff has followed, and will continue to 
follow, the Commission’s proposed ex- 
parte rules as though they were in 
fact applicable to a Notice of Inquiry 
proceeding.”* The staff has kept and 
will continue to keep public logs of all 
contacts with interested parties. Most 
importantly, the staff will base its 
report entirely on materials that are 
publicly reviewable.*! In this fashion, 
the full record will be accessible to 
anyone wishing to examine or chal- 
lenge the staff’s findings or policy 
analyses. 

59. We expect the staff to draw ona 
wide range of sources of data. Al- 
though some interested persons will be 
likely to continue to submit materials, 
a danger exists that other groups, par- 
ticularly those with more limited re- 
sources, will be unable to participate 
fully if we do no more than publish 
this Further Notice of Inquiry. To en- 
courage wider participation and 
debate, and to produce a more detailed 
record for the Commission’s review, as 
the staff completes research on the 
topics described above, it will issue 
preliminary reports of its findings. In- 
terested persons will then be provided 
a resonable period of time to submit 
comments on these reports. The staff 
will analyze any comments received 
and only then prepare a final report 
for transmission to the Commission. 
This method is intended to enable in- 
terested parties to submit more pre- 
cise, detailed, and informed responses 
to the matters upon which the inquiry 
will focus. 


DIRECTIONS TO INTERESTED PERSONS 


60. Paragraphs 55 to 59 of this Fur- 
ther Notice describe the procedures 
the Network Inquiry Staff will follow 
in conducting the inquiry. 

61. The suspension of time for filing 
reply comments to those comments re- 


2043 FR 27868 (1978). The effect of this is 
that memoranda summarizing all substan- 
tive ex parte presentations will be filed in 
the public docket. 

21Where evidence, such as individual sta- 


tion licensee financial reports, is gathered . 


from confidential sources, the results of the 
staff’s research will be reported in a way 
that does not disclose the identity of indi- 
viduals or firms. 


50131 


ceived in response to the January 26, 
1977 Notice of Inquiry is lifted. Any 
interested person may file such reply 
comments on or before December 1, 
1978. 

62. Paragraphs 33 to 53 of this Fur- 
ther Notice set out the scope of the re- 
search the Network Inquiry Special 
Staff will undertake. Public comments 
are invited on the question whether 
additional areas should be addressed. 
Any such comments should be filed on 
or before December 1, 1978, and reply 
comments should be filed on or before 
December 15, 1978. The Staff will ana- 
lyze all relevant and timely comments 
to determine whether any additional 
areas of inquiry seem warranted. If so, 
the staff will prepare a report to the 
Commission describing any proposed 
changes. Persons filing reply com- 
ments pursuant to the preceding para- 
graph and comments prusuant to this 
paragraph may submit them together. 

63. The Network Inquiry Special 
Staff will immediately commence re- 
search on the topics described in Para- 
graphs 33 to 42 of this Further Notice. 
Persons wishing to provide informa- 
tion or analysis to be considered by 
the staff in preparing its preliminary 
reports should do so promptly and in 
no event later than February 15, 1979. 
Once the necessary information has 
been gathered and analyzed, that in- 
formation and the staff’s preliminary 
reports will be released for public com- 
ment, with established dates for filing 
comments and reply comments. Infor- 
mation and analysis provided after 
February 15, 1979 but before the dead- 
line for comments and reply comments 
will be taken into account in the final 
report on these issues. 

64. Susbtantial research on the 
topics described in Paragraphs 43 to 53 
will not commence immediately. Inter- 
ested persons are nonetheless free to 
submit information or analysis on 
those topics at any time. Specific dead- 
lines will be established at a later date 
for filing in time for consideration by 
the staff in preparing its preliminary 
reports. 

65. In accordance with the provisions 
of § 1.419 of the rules, an original and 
5 copies of all comments, replies, 
pleadings, briefs, and other documents 
shall be furnished the Commission. 
Material filed will be available for 
public inspection during regular busi- 
ness hours in the Commission’s Broad- 
cast and Docket Reference Room at 
its headquarters in Washington, D.C. 


For information contact: Stanley M. 
Besen, Thomas G. Krattenmaker, Co- 
Directors, Network Inquiry Special 
Staff; 202-245-7030. 


FEDERAL COMMUNICATIONS 
CommMISSION, 
WILLIAM J., TRICARICO, 
Secretary. 


{FR Doc. 78-30279 Filed 10-25-78; 8:45 am] 
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